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I. Introduction 

Petitioner Florida Department of Health seeks a writ of prohibition and order 

directing the Leon County Circuit Court, Circuit Judge Karen Gievers, to dismiss a 

complaint Respondent Edward Miller and Son, Inc. (Miller), filed against the 

Department.  In the circuit-court proceeding, Miller purports to challenge the 

Department’s denial of Miller’s 2015 dispensing-organization license application.  

Miller seeks a declaration and judgment from the circuit court commanding the 

Department to issue Miller a dispending-organization license.   

Yet Miller failed to exhaust the mandatory administrative remedies under 

chapter 120, the Administrative Procedure Act (APA).  Indeed, Miller was provided 

a clear point of entry to challenge the license denial and chose to ignore or forego 

that opportunity in July 2015.  But a denied license applicant may not circumvent 

the APA exhaustion requirement and obtain from a circuit court a license over which 

a Florida executive agency has regulatory authority. 

The circuit court has set this matter for a one-week, bench trial commencing 

October 8, 2018.  The Department has requested on at least three occasions that the 

circuit court refrain from exercising jurisdiction in this matter.  The circuit court has 

refused, most recently even refusing to afford the Department a hearing on its motion 

for judgment on the pleadings and its summary-judgment motion.   

As explained below, well-settled case law mandates that courts decline to 
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exercise jurisdiction over matters in which administrative remedies must be 

exhausted—like licensing proceedings such as this one.  Therefore, it is appropriate 

for this Court to grant a writ of prohibition to prevent the circuit court from further 

improperly considering this action and possibly commanding the Department to 

issue a license under a law the legislature has since repealed.  And it is appropriate 

to grant such a writ to protect the Department from being subjected to further 

proceedings in circuit court, including a week-long bench trial, when the circuit court 

should not have assumed jurisdiction in the first instance. 

II. Basis for Invoking Jurisdiction 

This Court has jurisdiction under article V, section 4(b)(3), of the Florida 

Constitution and Florida Rule of Appellate Procedure 9.030(b)(3) to issue a writ of 

prohibition.  Prohibition is the proper remedy to address a circuit court’s exercise of 

jurisdiction over a case where required administrative remedies have not been 

exhausted.  See, e.g., Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580 (1st DCA 1977) 

(issuing writ of prohibition to circuit court where plaintiff failed to exhaust 

administrative remedies); see also, e.g., Dep’t of Transp. v. Anderson Columbia Co., 

651 So. 2d 1267 (Fla. 1st DCA 1995). 
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III. Statement of Facts 

A. Florida’s Medical-Marijuana Licensing Process 

1. The Compassionate Medical Cannabis Act of 2014 

Through the Compassionate Medical Cannabis Act of 2014 (the 2014 Act), 

the Florida Legislature legalized the licensed cultivation, processing, and dispensing 

of low-THC cannabis for qualified patients who suffer from certain debilitating 

illnesses and conditions.  See ch. 2014-157, Laws of Fla. (included in Appendix at 

A. 5).1  The 2014 Act, codified as amended at section 381.986, Florida Statutes, and 

other statutes, directed the Department to authorize five “dispensing organizations” 

(DOs)—one in each of five regions: Northwest, Northeast, Central, Southeast, and 

Southwest Florida.  § 381.986(5)(b), Fla. Stat. (2014).  The 2014 Act set forth a 

general framework for an application process in which the Department would 

determine which statutorily qualified applicant was the most dependable and most 

qualified for each region.  See id.   

The 2014 Act also empowered the Department to adopt rules to implement 

the act.  See § 381.986(5)(d), Fla. Stat. (2014).  The Department complied with the 

legislative directives and formally adopted detailed rules implementing the 

application, selection, and regulatory processes for licensees.  Fla. Admin. Code Ch. 

                                                 
1 Citations to the Appendix filed concurrently with this petition are indicated as “A. 
[appendix page number(s)].” 
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64-4 (2015) (included in Appendix at A. 13).  Under rule 64-4.002 (2015), the 

applicant whose application received the highest aggregate score in a given region 

would be selected as that region’s licensee.  Fla. Admin. Code R. 64-4.002(5)(b) 

(2015) (A. 18).   

2. Miller was provided a clear point of entry to challenge its application 
denial. 

Rule 64-4.002 (2015) set the deadline for submitting DO-license applications 

as 5:00 p.m. eastern on July 8, 2015.2  Fla. Admin. Code R. 64-4.002(5) (2015) (A. 

18).  More than two dozen applicants submitted applications before the deadline 

imposed by law.  A. 61.  Miller submitted its application after 5:00, missing the 

deadline—as Miller admits.3  A. 62, 476, 478–79, 588.  After the application-

submission deadline lapsed, the Department posted on its website the names of the 

DO-license applicants.  A. 290.  Miller’s name was not among them.  A. 290.   

In response, Miller retained a Tallahassee attorney who has practiced 

administrative law continuously and almost exclusively since 1984.  A. 291–92.  On 

Miller’s behalf, on July 15 Miller’s attorney filed a section 120.57(3), Florida 

Statutes, notice of protest of the Department’s apparent decision to deny Miller’s 

                                                 
2 Rule 64-4.002(5) (2015) provided that applications were due 21 calendar days after 
the rule’s effective date, which was June 17, 2015.  Fla. Admin. Code R. 64-4.002(5) 
(2015) (A. 18). 
3 The Department file-stamped Miller’s application at 5:27 p.m.  A. 479.  Miller did 
not deliver the required $60,063 application fee until July 9, 2015.  A. 479. 
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application.  A. 333–34.  In a series of telephone calls and email exchanges, Miller’s 

attorney and Department counsel Amanda Bush discussed that the Department did 

not consider the website posting to be agency action triggering a point of entry to 

request administrative proceedings.  A. 334–38.  Rather, as stated by Miller’s 

attorney in one email and confirmed in writing by the Department, when the 

Department made a determination as to applicant status or approval, the applicant 

would be notified of the determination and given an express, or clear, point of entry 

to seek appropriate administrative or judicial review.  A. 334–35.  Miller’s attorney 

and Bush also discussed that the Department considered the DO-application process 

to be a licensing process governed by section 120.60, Florida Statutes, not a 

competitive solicitation under section 120.57(3).  A. 334–35.  Therefore, Miller 

withdrew its notice of protest.  A. 339–44. 

By letter dated July 16, 2015, the Department notified Miller (copying 

Miller’s attorney) that its application was denied for untimely submittal.  A. 346–

52.  As required by the APA, see § 120.569, Fla. Stat., this denial letter contained a 

“Notice of Rights,” advising Miller of its right to challenge the Department’s denial 

of its 2015 Application, A. 347–48.  The notice provided:  

This notice is agency action for purposes of section 120.569, Florida 
Statutes. A party whose substantial interest is affected by this action 
may petition for an administrative hearing pursuant to sections 120.569 
and 120.57, Florida Statutes. A petition must be filed in writing and 
must be received by the Agency Clerk within twenty-one (21) days 
from receipt of this notice. The petition may be mailed to the Agency 
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Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, 
Tallahassee, FL 32399-1703; hand delivered to the Agency Clerk, 
Department of Health, 2585 Merchants Row Blvd., Prather Building, 
Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. 
Such petition must be filed in conformance with Florida Administrative 
Code Rules 28-106.201 or 28-106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of 
the right to a hearing on this agency action. 

A. 348 (emphasis added).  In deposition, Miller’s (now former) attorney testified 

that this notice constituted a clear point of entry, or “signal from the agency that it 

has reached the point or the stage where it has made a decision and is now letting 

affected parties know that we have made a decision and if you are unhappy with that 

decision you can request an administrative proceeding and this is how you go about 

doing so and this is the time within which you must do it.”  A. 297; see also A. 309. 

Miller did not file a petition—within 21 days or otherwise.  A. 318, 355, 612–

13.  Instead, Miller, through its then-attorney,4 requested return of its application fee, 

then also requested return of its application.  A. 353, 356. 

B. The Circuit-Court Proceeding 

Approximately eight months after receiving a formal denial with the APA-

mandated, clear point of entry to an administrative challenge, Miller decided to 

challenge the Department’s decision through a circuit-court proceeding.  Miller filed 

                                                 
4 This attorney no longer represents Miller and has never represented Miller in the 
circuit-court proceeding that is the subject of this petition.   
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a complaint for declaratory judgment with the Leon County Circuit Court.  A. 272.  

Miller’s initial circuit-court complaint alleged Miller was entitled to a license under 

chapter 2016-123, Laws of Florida (the 2016 Session Law) (the 2016 Session Law 

is included in the Department’s Appendix at A. 358).  A. 279.  The 2016 Session 

Law was a law enacted some nine months after Miller received the denial letter 

containing a notice of APA rights and while other license-denial challenges brought 

by other disappointed applicants were pending.5  A. 62, 66, 358.   

The Department moved to dismiss Miller’s complaint, citing the failure to 

exhaust administrative remedies.  A. 376.  The circuit court denied the Department’s 

motion to dismiss, stating, “This appears to be a case that may be resolved on 

                                                 
5 The 2016 Session Law’s section 3 was enacted because the legislature was 
frustrated with the administrative challenges and the potential hold-up in dispensing 
much-needed medication to children.  See Fla. S., video recording of proceedings at 
63:50 (Mar. 7, 2016), http://www.flsenate.gov/media/VideoPlayer?EventID=24435 
75804_2016031120 (discussion of CS for CS/CS/HB 307, section 3, and how 
“[w]hen we passed this law in 2014 the expectation was that we would immediately 
make this available to those suffering families.  What we found is that . . . money 
and greed took hold and there was litigation ensued [sic] . . . .”).  
  

The 2016 Session Law made final the Department’s preliminary license approvals 
based on 2015 applications so those licensees could move forward.  See ch. 2016-
123, § 3(1), Laws of Fla.  The 2016 Session Law also honored the vested due process 
rights of those denied applicants whose challenges were pending at the Division of 
Administrative Hearings by providing that a challenger would receive a license if 
the challenger proved it should have been granted its region’s sole license when the 
Department initially reviewed, evaluated, and scored applications in 2015.  See id. § 
3(2); McCrory’s Sunny Hill Nursery, LLC v. Dep’t of Health, Case No. 16-1934, 
Rec. Order ¶¶ 20, 21 (Fla. DOAH June 3, 2016; Fla. DOH June 27, 2016) 
(recommended order adopted in toto by final order). 
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competing motions for summary judgement [sic].”  A. 426–27.  The circuit court 

invited Miller to amend its complaint for a second time,6 A. 427, 465, and Miller 

accepted by filing a second amended complaint, A. 473.  The Department answered 

and raised affirmative defenses.  A. 515. 

As the circuit court invited a summary-judgment motion, A. 427, the 

Department then moved for summary judgment based on Miller’s failure to exhaust 

administrative remedies under the APA, A. 21.  The Department served a notice of 

hearing, setting the motion for hearing more than 20 days after serving the motion.  

A. 523.  At the January 4, 2018, hearing, the circuit court would not entertain the 

properly noticed motion, instead resetting the hearing for February 6 so Miller could 

take additional discovery.  A. 525–28.  Miller undertook no formal discovery during 

that time.  Miller’s response to the Department’s summary-judgment motion argued 

the merits of the denial and the application.  A530–52.  Miller did not assert that the 

Department prevented it from exercising its APA rights.  A. 530–52.  Indeed, 

Miller’s former attorney testified in deposition that the Department did not say or do 

anything that prevented Miller from filing a petition challenging the July 16, 2015, 

denial of its application.  A. 320. 

After the February 6 hearing, the circuit court issued an order denying the 

                                                 
6 Miller amended its complaint for the first time in May 2016, before serving the 
complaint on the Department.  A. 491. 
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summary-judgment motion, stating that disputed issues of fact precluded entry of 

judgment for the Department.  A. 553–54.  The Department then deposed two Miller 

agents: Miller’s former attorney, A. 286, and the Miller representative charged with 

pursing a DO license for the company, A. 567. 

After taking those depositions, the Department filed a new summary-

judgment motion, A. 678, relying on the deposition testimony to again argue that 

Miller failed to exhaust administrative remedies, A. 688.  The Department also 

raised an alternative argument that the circuit court lacked subject-matter jurisdiction 

on the basis that the declaratory-judgment case was moot because the legislature 

repealed the 2016 Session Law—that is, the licensing law under which Miller sought 

relief.7  A. 687–88.  As required by Judge Gievers’s written, posted policies and 

procedures, A. 1153, the Department contacted Judge Gievers’s judicial assistant by 

email seeking hearing time, A. 1166.  The Department filed a request for the required 

Florida Rule of Civil Procedure Rule 1.510(c) hearing on the summary-judgment 

motion.  A. 1166.  

                                                 
7 A week earlier, the Department had filed a motion for judgment on the pleadings 
asserting that after the Department answered the second amended complaint, the 
legislature repealed the licensing law under which Miller sought relief—rendering 
the matter moot and the circuit court without jurisdiction.  A. 1142.  The 
Department’s counsel contacted Judge Gievers’s assistant twice by email to secure 
hearing time for the motion for judgment on the pleadings. A. 1161–62.  After almost 
a week elapsed with no response, the Department filed a formal request for hearing 
time explaining that both Miller and the Department wanted a short hearing on the 
motion for judgment on the pleadings before the trial.  A. 1164. 
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The circuit court did not provide any hearing times.  Instead, on September 

21, 2018, the circuit court issued a written order denying the summary-judgment 

motion without a Florida Rule of Civil Procedure Rule 1.510(c) hearing8 and 

denying the related motion for judgment on the pleadings.  A. 1175.  When the 

circuit court’s order was entered, Miller had not yet responded to the summary-

judgment motion.  A. 1180. 

In denying the summary-judgment motion, the circuit court stated that a 

summary-judgment hearing cannot take place any earlier than 25 days from the filing 

of the summary-judgment motion.9  A. 1177–78.  This is the third different 

                                                 
8 A court’s ruling on a summary-judgment motion without a hearing is a violation 
of due process.  See, e.g., WG Evergreen Woods SH, LLC v. Fares, 207 So. 3d 993, 
996 (Fla. 5th DCA 2016) (“Florida Rule of Civil Procedure 1.510(c), which sets 
forth the procedures to be followed with regard to summary judgment motions, 
provides additional guidance on whether the language used in rule 1.190(f) makes a 
hearing mandatory.  Like rule 1.190(f), rule 1.510(c) uses the date of the “hearing” 
as a reference for when certain documents must be filed or served.  ‘Florida Rule of 
Civil Procedure 1.510(c) contemplates a hearing on a summary judgment motion.’  
State Farm Fire & Cas. Co. v. Lezcano, 22 So.3d 632, 634 (Fla. 3d DCA 2009).  
‘[R]ule [1.510(c) ] does not provide the trial court with discretion to decide whether 
a hearing is required.’  Kozich v. Hartford Ins. Co. of Midwest, 609 So.2d 147, 148 
(Fla. 4th DCA 1992) (internal quotation marks omitted).  Several cases have 
concluded that it is a denial of due process “to deny either party a hearing” when 
ruling on a motion for summary judgment.  Lezcano, 22 So.3d at 634; see also 
Greene v. Seigle, 745 So.2d 411, 411 (Fla. 4th DCA 1999); Kozich, 609 So.2d at 
148.”). 
9 Florida Rule of Civil Procedure 1.510(c) provides, in part, “The movant must serve 
the motion at least 20 days before the time fixed for the hearing, and must also serve 
at that time a copy of any summary judgment evidence on which the movant relies 
that has not already been filed with the court.”  
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timeframe the circuit judge has informed the Department is necessary for summary-

judgment hearing.  Precipitating this Court’s related case of Florida Department of 

Health v. TropiFlora LLC, Case No. 1D17-2796,10 the same judge refused to hear 

the Department’s summary-judgment motion, asserting once that a summary-

judgment hearing could occur 20 or more days from the filing of the motion, A. 

1187, and another time asserting rule 1.510 requires 20 or more days from issuance 

of the notice of hearing, A. 1201 (p. 19).  The circuit court’s order also implements 

a procedure different than that employed in another case where the same circuit 

judge heard the Department’s summary-judgment motion on the first day of trial.11  

Trulieve, A. 1209, 1237. 

Here, the Department served12 the summary-judgment motion on September 

14, 2018.13  A. 690.  The twentieth day would be October 4, 2018, or four days before 

                                                 
10 This Court may take official recognition of its own files and records.  See, e.g., 
Hillsborough Cnty. Bd. of Cnty. Comm’rs v. Pub. Emps. Relations Comm’n, 424 So. 
2d 132, 134 (Fla. 1st DCA 1982).  In Florida Department of Health v. TropiFlora, 
LLC, Case No. 1D17-2796, the Department has sought a writ of prohibition on the 
same basis as hear.  This Court issued a show-cause order.  See Order, TropiFlora, 
LLC, Case No. 1D17-2796 (July 14, 2017).   
11 In that instance, exactly 20 days elapsed before the motion was heard.  A. 1227, 
1233. 
12 The Department served its motion by filing through the circuit court’s E-Filing 
Portal.  A. 1227. 
13 Florida Rule of Civil Procedure 1.510(b) provides, “A party against whom a claim, 
counterclaim, crossclaim, or third-party claim is asserted or a declaratory judgment 
is sought may move for a summary judgment in that party’s favor as to all or any 
part thereof at any time with or without supporting affidavits,” (emphasis added). 
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first day of trial.   

Without citing to legal authority, the circuit court ruled that a party may file 

one—and only one—summary-judgment motion in a given case.  A. 1178.  The 

circuit court also stated that the motion was just the same as the first motion.  A. 

1178.  But the circuit court’s order does not identify or contemplate the summary-

judgment motion’s first section, which raised a new basis for summary judgment.  

A. 1175–79.  That basis was that because the DO-licensing laws have been repealed 

and DOs are no longer authorized by law, Miller lacks a bona fide, actual, present 

need for declaratory relief.  A. 682–88.  Miller’s requested relief, if granted, would 

be useless—that is, have no effect—instead serving merely as an impermissible 

advisory opinion.  A. 679, 387–88.  The summary-judgment motion argues that 

Miller fails to state a cause of action and therefore the circuit court lacks subject-

matter jurisdiction.  A. 687–88.  This issue was not raised in the first summary-

judgment motion.  A. 21–57.  

IV. Nature of Relief Sought 

The Department requests a writ of prohibition and order directing the circuit 

court to dismiss Miller’s case.  The Department files this petition now because the 

circuit court has twice denied the Department’s summary-judgment motions—once 

without the mandatory hearing—and intends to conduct a one-week bench trial 

beginning October 8, 2018, A. 1175–76.     
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The Department tried time and again to give the circuit court an opportunity 

to grant the required dismissal of the complaint or to grant Department’s requests 

for summary judgment before the Department sought relief from this Court.  But 

given the circuit court’s refusal to even provide a hearing on the latest summary-

judgment motion and the impending one-week trial before a court that should not 

have exercised jurisdiction over inherently executive matters, the Department is 

compelled to seek relief from this Court now.  Writs of prohibition are designed to 

be preventive and not corrective.  English v. McCrary, 348 So. 2d 293, 296–97 (Fla. 

1977).  Thus, filing now is appropriate and warranted.  See generally Dep’t of Gen. 

Servs. v. Willis, 344 So. 2d 580 (1st DCA 1977).  And filing now is particularly 

compelling here, where the administrative-exhaustion doctrine dictates that the 

Department should not be in the circuit court on Miller’s claims in the first place. 

Therefore, to ensure that Florida’s medical-marijuana program is 

implemented in the manner the legislature directed and to protect itself and its 

officials and employees from being subjected to a judicial proceeding (including 

multiple Department representatives being required to provide trial testimony) over 

a licensing dispute where the executive branch is entitled to first address the issues 

under the APA, the Department seeks a writ of prohibition and order directing the 

circuit court to dismiss. 
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V. Argument  

Circuit courts are to abstain from exercising jurisdiction in matters where 

administrative remedies must first be exhausted.  The avenue by which Miller seeks 

to obtain a license requires exhaustion of administrative remedies.  Miller readily 

admits that it has not exhausted administrative remedies; it simply contends that it 

does not need to or that such remedies would not afford adequate relief.  A. 531.  

Miller is mistaken.  The APA was designed to be the process to challenge a state 

agency’s licensing decision, like the Department’s denial of Miller’s 2015 

Application.  Exhaustion of APA remedies is not aspirational; it is mandatory.  

Because Miller has not exhausted and because the circuit court continues to 

improperly exercise jurisdiction over Miller’s claim, a writ of prohibition is 

warranted and necessary here.   

A. A writ of prohibition is appropriate relief. 

Although an extraordinary remedy, prohibition is warranted when a circuit 

court exercises jurisdiction in a case where required administrative remedies have 

not been exhausted.  See, e.g., Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580 (1st 

DCA 1977); see also, e.g., Dep’t of Transp. v. Anderson Columbia Co., 651 So. 2d 

1267 (Fla. 1st DCA 1995).  Prohibition is generally intended to be preventive and 

not corrective.  See, e.g., English v. McCrary, 348 So. 2d 293, 296–97 (Fla. 1977).   

Therefore, it is appropriate for this Court to grant such a writ to prevent the 
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circuit court from further improperly considering this action.  And it is appropriate 

to grant such a writ to protect the Department from being subjected to further 

proceedings in circuit court, including a trial where several current and former 

Department representatives may be required testify, when the circuit court should 

not have assumed jurisdiction at all. 

B. The legislature enacted the APA to be the mechanism to challenge agency 
decisions like the Department’s licensing decisions. 

The Florida Legislature established the APA as the process for challenging 

executive agency decisions such as the denial of a license application.  See ch. 120, 

Fla. Stat.  The APA provides a mechanism to file a petition, take discovery, present 

evidence, and have grievances heard—in other words, for a party to exercise its right 

to due process and obtain complete relief—in an administrative forum.  See, e.g., §§ 

120.569, 120.57, Fla. Stat.; Citizens of State v. Fla. Pub. Serv. Comm’n, 146 So. 3d 

1143, 1154 (Fla. 2014).  That the APA affords all affected persons due process is 

well established: 

[T]he legislature may determine by what process and procedure legal 
rights may be asserted and determined provided that the procedure 
adopted affords reasonable notice and a fair opportunity to be heard 
before rights are decided.  In the administrative arena, due process 
requirements are found in chapter 120, Florida Statutes, the Florida 
Administrative Procedure Act . . . .   

The APA was intended to simplify the administrative process . . . , 
thereby insuring that the public would receive due process and 
significantly improved fairness of treatment. 
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Citizens, 146 So. 3d at 1154 & n.6 (some alterations in original) (internal quotation 

marks and citations omitted).   

As an executive-branch agency, the Department is generally subject to the 

APA for matters that constitute “agency action.”  § 120.52(1), Fla. Stat. (defining 

which government entities are subject to APA).  A decision to approve or deny a 

license application is typically the type of “agency action” that is to be reviewed 

under the APA.  See § 120.52(2), Fla. Stat. (defining agency action subject to APA); 

§ 120.569, Fla. Stat.; see also, e.g., Carter v. Fla. Dep’t of Fin. Servs., 117 So. 3d 

476 (Fla. 1st DCA 2013) (reviewing agency final order denying application for 

adjuster’s license); Pershing Indus., Inc. v. Dep’t of Banking & Fin., 581 So. 2d 991 

(Fla. 1st DCA 1991) (reviewing agency final order approving cemetery license).  

Upon receiving notice from an agency of agency action, an affected party may avail 

itself of the robust arsenal of rights provided by the APA, including judicial review 

by Florida’s District Courts.  See Willis, 344 So. 2d at 590.   Indeed, the APA 

subjects every agency action to immediate or potential scrutiny; which 
assures notice and opportunity to be heard on virtually every important 
question before an agency; which provides independent hearing 
officers as fact finders in the formulation of particularly sensitive 
administrative decisions; which requires written findings and 
conclusions on impact issues; which assures prompt administrative 
action; and which provides judicial review of final, even interlocutory 
orders, affecting a party’s interest.  
 

Id.   

Denial of a request for a license—such as the Department’s decision to deny 
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Miller’s 2015 Application—is precisely the type of decision for which the APA was 

designed.  See, e.g., id.; Bankers Ins. Co. v. Fla. Residential Prop. & Cas. Joint 

Underwriting Ass’n, 689 So. 2d 1127, 1129 (Fla. 1st DCA 1997).  In fact, Miller 

admitted as much when it attempted to challenge the denial through its then-attorney 

before the Department issued a formal letter denying Miller’s application, A. 76, 77.  

Miller’s current belief that its remedy lies in a circuit-court proceeding is contrary 

to decades of well-settled Florida law. 

C. Exhaustion of administrative remedies is not a choice, but a requirement. 

Parties affected by executive-agency action must exhaust administrative 

remedies to obtain relief.  See, e.g., Willis, 344 So. 2d at 590; see also, e.g., City of 

Sunny Isles Beach v. Publix Super Markets, Inc., 996 So. 2d 238, 238–39 (Fla. 3d 

DCA 2008) (noting that “it is the law of this state, for good and salutary reasons 

relating to both respect for the administrative process and judicial efficiency, that, 

with rare exception relating usually to matters not cognizable in the circuit court, a 

party cannot resort to the courts for a decision until administrative remedies are 

exhausted”).   

Indeed, more than 50 years ago, the Florida Supreme Court declared that 

“where an administrative remedy is provided by statute, relief must be sought by 

exhausting this remedy before the courts will act.”  Odham v. Foremost Dairies, 

Inc., 128 So. 2d 586, 593 (Fla. 1961).  The court warned that “promiscuous 
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intervention by the courts in the affairs of these administrative agencies except for 

the most urgent reasons would inevitably result in the dethronement of the [executive 

agencies] and the substitution of the courts in their place and stead.”14  Id.  Since that 

decision, the supreme court has continued to affirm this doctrine.  See, e.g., Key 

Haven Associated Enters. v. Bd. of Trs. of the Internal Improvement Tr. Fund, 427 

So. 2d 153, 157 (Fla. 1982) (“Judicial intervention in the decision-making function 

of the executive branch must be restrained in order to support the integrity of the 

administrative process and to allow the executive branch to carry out its 

responsibilities as a co-equal branch of government.”).  And although there are some 

limited exceptions to the APA-exhaustion requirement, none apply here.  At the 

heart of each judicially recognized exception is one key factor: that the APA cannot 

remedy or correct the alleged improper agency conduct.  But the APA was and is 

designed to address the very type of agency action of which Miller complains: 

licensure denial. 

After the APA was substantially rewritten in 1974, this Court—in the seminal 

exhaustion-of-administrative-remedies decision Department of General Services v. 

Willis—acknowledged not only the “wealth of Florida precedent requiring judicial 

                                                 
14 Allowing a court to substitute its discretion for that of an executive agency as to a 
licensing decision would violate the separation-of-powers doctrine.  See, e.g., Dade 
Cnty. Classroom Teachers Ass’n v. Legislature, 269 So. 2d 684, 686 (Fla. 1972) 
(citing art. II, § 3, Fla. Const.).   
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deference to administrative remedies,” but also that the 1974 revisions provided an 

“impressive arsenal of varied and abundant remedies for administrative error” such 

that courts should give even “greater judicial deference to the legislative scheme [of 

the APA].”  Willis, 344 So. 2d at 589–90.   

In Willis, this Court addressed whether a writ of prohibition requested by the 

Florida Department of General Services should issue in a bid-protest case where the 

APA provides a mechanism to challenge bid specifications and procurement 

decisions by state agencies.  See generally id.  The Court expressly recognized that 

“[w]ith only a few exceptions clearly spelled out in the statute, all agency action is 

covered in one way or another” by the APA.  See id. at 584–85 (citations 

omitted).  Because the prospective bidder failed to invoke the protections and 

procedures of the APA, opting instead to go to state court, the Court concluded that 

the circuit court was wrong to continue to exercise jurisdiction over the controversy, 

see id. at 592.  Significantly, the Court acknowledged that although the issue could 

have been addressed and remedied by interlocutory or plenary appeal, a writ of 

prohibition was appropriate because a regular appeal “could not directly have 

prevented an excessive exercise of jurisdiction to entertain further proceedings” in 

the circuit court.  See id. at 593.  Put differently, a writ of prohibition is appropriate 

to relieve a party from the improper exercise of jurisdiction by a circuit court. 

This Court has repeatedly applied the doctrine of exhaustion to mandate 
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dismissal or judgment against parties that file circuit court actions before exhausting 

administrative remedies.  See id. at 589–90; see also, e.g., Cmtys. Fin. Corp. v. Fla. 

Dep’t. of Envtl. Reg., 416 So. 2d 813, 816 (Fla. 1st DCA 1982) (“It is now well 

settled that where adequate administrative remedies are available, it is improper to 

seek relief in the circuit court before those remedies are exhausted.”); Bankers Ins., 

689 So. 2d at 1129 (finding that plaintiff was required to exhaust administrative 

remedies because “circuit court intervention is never justified unless agency action 

is unmistakably and irretrievably in excess of delegated power”).  The other district 

courts of appeal have done the same.  See, e.g., Fla. Dep’t of Agric. & Consumer 

Servs. v. City of Pompano, 792 So. 2d 539, 548 (Fla. 4th DCA 2001) (“In summary, 

Appellees’ right to judicial review rested in this court or in the Division of 

Administrative Hearings, rather than in circuit court.”); Dep’t of Envtl. Prot. v. PZ 

Constr. Co., 633 So. 2d 76, 79 (Fla. 3d DCA 1994) (reversing injunction and 

directing trial court to dismiss action for failure to exhaust administrative remedies).   

For example, in Department of Environmental Protection v. PZ Construction 

Co., 633 So. 2d 76, Contractor PZ Construction challenged the Florida Department 

of Environmental Protection’s (DEP) order to cease operation of PZ’s waste 

management facility.  See id at 77.  PZ both filed an administrative petition and 

sought injunctive relief against DEP in a circuit court action.  See id.  The circuit 

court denied DEP’s motion to dismiss for PZ’s failure to exhaust administrative 
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remedies.  Id. at 77.  Additionally, the circuit court assumed jurisdiction over 

whether PZ operated in an environmentally safe manner, issued the injunction, and 

ordered that PZ be allowed to resume operations.  See id. at 77–78. 

The Third District reversed, noting that it is improper to seek relief in a circuit 

court before exhausting administrative remedies.  Id. at 78 (citing Cmtys. Fin., 416 

So. 2d at 816).  The Third District also acknowledged “the quintessential reason why 

parties who wish to contest agency action are required by Chapter 120 to exhaust 

their administrative remedies before seeking judicial relief”: a circuit court is not an 

appropriate forum to resolve disputes that are particularly within an agency’s 

expertise.  Id. at 79.  The exhaustion doctrine is designed to ensure that an agency 

charged with implementing a statutory scheme has a full opportunity to employ its 

discretion and expertise to reach a sensitive, mature, and considered decision.  Id.  

Ultimately, PZ’s decision not to pursue its administrative remedies did not remove 

the requirement to exhaust.  See id. 

Here, it cannot be disputed that Miller has failed to exhaust administrative 

remedies for its 2015 Application denial—despite receiving the statutorily mandated 

notice of chapter 120 rights and a clear point of entry, A. 66–67, 309.  Instead, Miller 

simply chose not to file a petition, abandoning its rights.  Cf., e.g., PZ Constr., 633 

So. 2d at 78.   

Put succinctly, Florida law does not allow Miller to avoid the administrative 
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process and the administrative-remedies-exhaustion requirement by simply filing an 

action in circuit court. 

D. The 2016 Session Law does not override the APA. 

Miller erroneously contends it is not required to exhaust administrative 

remedies, claiming that the 2016 Session Law allows Miller to bypass the APA 

entirely and obtain a license by circuit court order.  A. 545–51.  This is legally 

incorrect. 

The APA “presumptively governs the exercise of all authority statutory vested 

in the executive branch of state government.”  Gopman v. Dep’t of Educ., 908 So. 

2d 1118, 1120 (Fla. 1st DCA 2005).  Thus, courts are loathe to construe a statute as 

creating an APA exemption absent express language doing so.  See, e.g., Sch. Bd. of 

Palm Beach Cnty. v. Survivors Charter Schs., Inc., 3 So. 3d 1220, 1232 & n.11 (Fla. 

2009) (endorsing “the general principle that absent a specific exemption the APA 

applies to agency action”).  Moreover, when the legislature wants to exempt agency 

action from the APA, it knows how to do so expressly and unambiguously.  See, 

e.g., § 376.30713(2)(a)1, Fla. Stat. (2018) (“Such determination is not subject to 

chapter 120.”); § 373.805(4)(f), Fla. Stat. (2018) (“The schedule . . . is exempt from 

chapter 120.”); § 110.403(1)(a), Fla. Stat. (2018) (“Such . . . actions are exempt from 

the provisions of chapter 120.”); § 110.604, Fla. Stat. (2018) (same); 

§ 101.56065(10), Fla. Stat. (2018) (“All proceedings under this section are exempt 
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from chapter 120.”).   

But in the 2016 Session Law, the legislature did not include any provision 

expressly overriding the APA.  It did not do so because it did not intend to do so.  

Cf. City of Jacksonville Fire & Rescue Dep’t v. Battle, 148 So. 3d 795, 797 (Fla. 1st 

DCA 2014) (noting that statute’s plain language is best evidence of legislature’s 

intent); Survivors Charter Schs., 3 So. 3d at 1232 & n.11 (noting that APA applies 

to agency action absent specific exemption).  This conclusion is also apparent when 

the 2016 Session Law is properly construed in pari materia with the APA.  See, e.g., 

Fla. Dep’t of Envtl. Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265–

66 (Fla. 2008).  The APA exhaustion doctrine would still apply and compel dismissal 

of the circuit court action for Miller’s failure to exhaust administrative remedies.  

See Willis, 344 So. 2d at 589–90. 

VI. Conclusion 

Given Miller’s conceded failure to exhaust mandatory administrative 

remedies as to its 2015 Application, the circuit court’s insistence on exercising 

jurisdiction over Miller’s complaint and request for declaratory judgment is 

improper.  See, e.g., Cmtys. Fin., 416 So. 2d 813; Willis, 344 So. 3d 580.  The 

Department is being subjected to a proceeding in the wrong forum—in which a trial 

is impending.  To protect the Department and its officials and employees from being 

subjected to a judicial proceeding (including providing trial testimony) over a 



24 
 

licensing dispute where the executive branch is entitled to first address the issues 

under the APA process, this Court should enter a show-cause order and ultimately 

issue a writ of prohibition and order directing the circuit court to dismiss Miller’s 

complaint. 
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